¢ Cengage

-
(1

Seventh Edition

Employment Law for
Human Resource Practice

David J. Walsh



Employment Law for
Human Resource Practice

Seventh Edition






Employment Law for

Human Resource Practice

David J. Walsh

Emeritus Professor, Miami University

Seventh Edition

¢ Cengage

Australia ¢ Brazil + Canada « Mexico ¢ Singapore * United Kingdom ¢ United States



¢ Cengage

.
1

Employment Law for Human Resource
Practice, Seventh Edition

David J. Walsh

SVP, Product: Erin Joyner
VP, Product: Thais Alencar
Portfolio Product Director: Joe Sabatino

Associate Portfolio Product Manager:
Effie Tsakmaklis

Content Manager: Priyanka Mandal, Lumina
Datamatics, Ltd.

Digital Project Manager: Mark Hopkinson
Content Acquisition Analyst: Nichole Nalenz
Production Service: Lumina Datamatics, Inc.
Designer: Gaby Vinales

Cover Image Source: 317929406/Rawpixel.com
/Shutterstock

Printed in Mexico
Print Number: 01 Print Year: 2022

Last three editions, as applicable: © 2019, 2016, 2013
Copyright © 2024 Cengage Learning, Inc. ALL RIGHTS RESERVED.

No part of this work covered by the copyright herein may be reproduced
or distributed in any form or by any means, except as permitted by U.S.
copyright law, without the prior written permission of the copyright owner.

Unless otherwise noted, all content is Copyright © Cengage Learning, Inc.

For product information and technology assistance, contact us at
Cengage Customer & Sales Support, 1-800-354-9706
or support.cengage.com.

For permission to use material from this text or product, submit all
requests online at www.copyright.com.

Library of Congress Control Number: 2022918862

SE ISBN: 978-0-357-71754-7
LLF ISBN: 978-0-357-71755-4

Cengage

200 Pier 4 Boulevard
Boston, MA 02210
USA

Cengage is a leading provider of customized learning solutions. Our
employees reside in nearly 40 different countries and serve digital learners
in 165 countries around the world. Find your local representative at
www.cengage.com.

To learn more about Cengage platforms and services, register or access
your online learning solution, or purchase materials for your course, visit
www.cengage.com.



With appreciation, for my wife Susan, mother Mary, brothers Phil and George,
and sister Sue.






Brief Contents

Preface xvii
Acknowledgments  xxiii

m Introduction to Employment Law 1

Chapter 1 Overview of Employment Law 2
Chapter 2 The Employment Relationship 43
Chapter 3 Overview of Employment Discrimination 90

m The Hiring Process 145

Chapter 4 Recruitment 146

Chapter 5 Background Checks, References, and Verifying Employment Eligibility 202
Chapter 6 Employment Tests 249

Chapter 7 Hiring and Promotion Decisions 295

m Managing a Diverse Workforce 345

Chapter 8 Harassment 346
Chapter 9 Reasonably Accommodating Disability and Religion 399
Chapter 10 Work-Life Conflicts and Other Diversity Issues 459

m Pay, Benefits, Terms and Conditions of Employment 515

Chapter 11 Wages, Hours, and Pay Equity 516
Chapter 12 Benefits 571

Chapter 13 Unions and Collective Bargaining 613
Chapter 14 Occupational Safety and Health 676
Chapter 15 Privacy on the Job 733

m Terminating Employment 789

Chapter 16 Terminating Individual Employees 790
Chapter 17 Downsizing and Post-Termination Issues 867

Glossary 931
Case Index 947
Subject Index 956

Vil






Contents

Preface xvii
Acknowledgments  xxiii

m Introduction to Employment Law

Chapter 1 Overview of Employment Law 2

Heard at the Staff Meeting 2

U.S. Employment Law Is a Fragmented
Work in Progress 3

Sources of Employment Law 3
Constitutions 4
Statutes 4
Executive Orders 4

Regulations, Guidelines, and Administrative
Decisions 4

Common Law 5
Substantive Rights under Employment Laws 5

Nondiscrimination and Equal Employment
Opportunity 5

Freedom to Engage in Concerted Activity and
Collective Bargaining 6

Terms and Conditions of Employment That Meet
Minimum Standards 6

Protection of Fundamental Rights 6

Compensation for Certain Types of Harm 6
Warner v. United Natural Foods, Inc. 7
Determining Which Employment Laws Apply 10

Public- or Private-Sector Employment 10

Unionized or Nonunion Workplace 11

Employer Size 11

Geographic Location 13

Government Contracts 13
Industry and Occupation 13

Historical Development of U.S. Employment
Law 14

Procedures for Enforcing Employment Laws 16

What Does an Employee Decide to Do When She
Believes That Her Rights Were Violated? 16

How Long Does the Employee Have to Bring a
Case? 17

Can a Lawsuit Be Brought? By Whom? 19
Class-Action Lawsuits 20

Is There an Administrative Prerequisite to a
Lawsuit? 21

Must the Employee Exhaust Internal Dispute
Resolution Mechanisms Before Proceeding? 22

Enforceability of Arbitration Agreements 24
OTO, L.L.C.v.Kho 25

Remedies for Violations of Employment Laws 32
EEOC v. AutoZone 33

The Role of Managers in Legal Compliance 39

Key Terms 40

Chapter Summary 40
Practical Advice Summary 41
Chapter Questions 41



Contents

Chapter 2 The Employment Relationship 43

The Importance of Determining Whether Partners 71

an Employment Relationship Exists 44 Other Issues Concerning Employee Status 73

?
Who Is an Employee? 45 Who Is the Employer? 73

Independent Contractors 46 Agency 74

Acosta v. Off Duty Police Services, Inc. 50 Integrated Enterprise 74

The ABC Test and the Employment Status of “Gig
Workers” 56

Joint Employers 76

Salinas v. Commercial Interiors 76
People v. Uber Technologies, Inc. 59

Using Independent Contractors 65 Key Terms 84

Temporary Workers 66 Chapter Summary 84

Students and Interns 66 Practical Advice Summary 85

Chapter Questions 86
Volunteers 70

Chapter 3 Overview of Employment Discrimination 90

The Continuing Reality of Employment Subordinate Bias Theory of Liability 118

Discrimination 90 Disparate Impact: A Closer Look 119

The Concept of Employment Discrimination 93 Analyzing Disparate Impact Cases 121

Protected Classes 95 Retaliation: A Closer Look 123

Types of Discrimination 96 Analyzing Retaliation Cases 123

Disparate Treatment: A Closer Look 100 Strothers v. City of Laurel 125

Types of Disparate Treatment Cases 100 Robertson v. Wisconsin Department of Health

Pretext: Indirect Method of Analyzing Disparate Services 134

Treatment Cases 102
Key Terms 140

Jones v. Oklahoma City Public Schools 109
Chapter Summary 140

Direct Method of Analyzing Disparate Treatment

Practical Advice Summary 142
Cases 111

Chapter Questions 142
Robertson v. Riverstone Communities, LLC. 112

m The Hiring Process

Chapter 4 Recruitment 146

Recruitment Methods 147 Proving Discrimination in Recruitment: Statistical
Want Ads and Job Announcements 147 Evidence 152
Employment Agencies 148 NAACP v. North Hudson Regional Fire &
Rescue 154

Nepotism and Word-of-Mouth Recruiting 149

o Affirmative Action 157
Enlisting Day Laborers 151



Reasonable Self-Analysis 159
Reasonable Basis for Affirmative Action 160
Reasonable Affirmative Actions 160

Recruiting Foreign Nationals for U.S.
Employment 162

Visa Programs 162
Labor Trafficking 165
Application Process 168
EEOC v. Target Corp. 169

Preemployment Inquiries 173

Contents

Helmuth v. Troy University 177
No-Poaching Agreements 186
Statements by Employers 187

Spears v. Amazon.com. KYDC LLC 188
Statements by Employees 193

Key Terms 195

Chapter Summary 195
Practical Advice Summary 197
Chapter Questions 199

Chapter 5 Background Checks, References, and Verifying Employment Eligibility 202

Background Checks 202
Employer Responsibility for Employee
Wrongdoing 203
Negligent Hiring 204
Hammer v. Lee Memorial Health System 209
Doe v. Yum! Brands, Inc. 211
Privacy Rights and Background Checks 216
Criminal Records 217
Credit Reports 222
Fair Credit Reporting Act 222

Chapter 6 Employment Tests 249

Drug Tests 249
Drug-Testing Procedures 253
Use of Drug Test Results 255
Medical Examinations 257

Limitations on the Use of Medical Examinations
under the ADA 258

EEOC v. McLeod Health, Inc. 261
Genetic Tests 265

Polygraphs and Honesty Tests 267

Scored Tests of Ability 268
Examining Test Items 269

Examining Test Results 271

References 226
Defamation 226
Moraes v. White 228
Negligent Referral 237
Verifying Employment Eligibility 238
The Immigration Reform and Control Act 239

Key Terms 243

Chapter Summary 243
Practical Advice Summary 244
Chapter Questions 246

Establishing That Tests Are Job-Related and
Consistent with Business Necessity 272

United States EEOC v. Stan Koch & Sons
Trucking 273

Determining Appropriate Cutoff Levels for Test
Scores 282

Bauer v. Lynch 283

Accommodating Disabled Persons in Testing 289

Key Terms 289

Chapter Summary 290
Practical Advice Summary 290
Chapter Questions 292

Xi



Contents

Chapter 7 Hiring and Promotion Decisions 295

Facially Discriminatory Policies/Practices: BFOQ
Defense 295

Grounds for Recognizing BFOQs 297
Ambat v. City & County of San Francisco 300
Sex-Plus Cases 306
Affirmative Action Preferences 306

The Legality of Affirmative Action Preferences
under Title VIl - 307

The Legality of Affirmative Action under
the U.S. Constitution 308

Weight and Appearance 310
Sex Stereotyping 314

Lewis v. Heartland Inns of America 315
Discrimination against Caregivers 319

Subjective Criteria 320

Interviews 324

Hilde v. City of Eveleth 326

Offering and Accepting Employment 330

Promotions 331

Glass Ceilings 335

Key Terms 337

Chapter Summary 337
Practical Advice Summary 339
Chapter Questions 341

m Managing a Diverse Workforce

Xii

Chapter 8 Harassment 346

Harassment as a Form of Discrimination 346
Because of Sex 347
Parker v. Reema Consulting Services 348
Recognizing Harassment 354
Which Behaviors Constitute Harassment? 354

Harassment That Results in Tangible
Employment Actions 355

Hostile Environment Harassment 357
Gerald v. University of Puerto Rico 359

Are the Harassing Behaviors Unwelcome? 364
Liability for Harassment 366

Harassment by Top Officials, Managers, and
Supervisors 367

Wyatt v. Nissan North America, Inc. 368
Harassment by Coworkers or Third Parties 380
Eliminating Harassment 383

Harassment Policies and Complaint
Procedures 383

Responding to Reports of Harassment 386

Investigating Reports of Harassment 388

Key Terms 392

Chapter Summary 392
Practical Advice Summary 393
Chapter Questions 395

Chapter 9 Reasonably Accommodating Disability and Religion 399

Reasonable Accommodation of Disability 400
Disability 401

Hostettler v. College of Wooster 408

Reasonable Accommodation 414

The Process of Reasonably Accommodating
Disability 415



What Makes an Accommodation
Reasonable? 418

Fisher v. Nissan North America, Inc. 419
Bilinsky v. American Airlines 426

When Does an Accommodation Impose Undue
Hardship? 432

Reasonable Accommodation of Religion 433
Religion 433

Failure to Reasonably Accommodate Religion 435

Contents

Davis v. Fort Bend County 439

Religious Advocacy and Religious
Harassment 445

Religious Organization Exemption 447

Key Terms 451

Chapter Summary 451
Practical Advice Summary 452
Chapter Questions 454

Chapter 10 Work-Life Conflicts and Other Diversity Issues 459

Leave Policies under the Family and Medical Leave
Act 461

Who Is Entitled to FMLA Leave? 461

What Are FMLA Qualifying Events? 463

What Must Employees Do to Obtain Leave? 466
Ramiji v. Hospital Housekeeping Systems, L.L.C. 467

What Does the FMLA Require Employers to
Provide? 474

How Should Employers Respond to Requests for
FMLA Leave? 479

Leave Policies under the Pregnancy Discrimination
Act 479

Durham v. Rural Metro Corp. 480
Leave to Perform Civic Duties 486

Leave for Military Service 486

Huhmann v. Fed. Express Corp. 489

Language Requirements and National Origin
Discrimination 493

English Fluency and Accents 494
English-Only Rules 496

Discrimination Based on Sexual Orientation and
Gender Identity 497

Sexual Orientation 497
Protection under Federal Law 498

Bostock v. Clayton County 499
Gender Identity 507

Key Terms 508
Chapter Summary 508

Practical Advice Summary 509
Chapter Questions 511

m Pay, Benefits, Terms and Conditions of Employment

Chapter 11 Wages, Hours, and Pay Equity 516

Wage and Hour Standards: Fair Labor Standards
Act 518

Minimum Wage 519
Overtime Pay 520

Determining Compliance with Wage and Hour
Standards 522

Compensation Received 522

Compensable Time 523

Peterson v. Nelnet Diversified Solutions, LLC 529
Exemptions from FLSA Requirements 537
White-Collar Exemptions 537

Hobbs v. Evo, Inc. 542

Other Wage Laws 550

What about Farmworkers? 551

Xiii



Contents

Xiv

Limitations on Work Hours 552
Discrimination in Pay: Equal Pay Act 554

Proving Pay Discrimination under the Equal Pay
Act 555

Equal Work 555
Factors Other Than Sex 557
Riser v. QEP Energy 559

Chapter 12 Benefits 571

Which Benefits Must Employers Provide? 571
What Does ERISA Require? 572
Inform Employees about Their Benefits 573
Deliver on Promised Benefits 575
Garner v. Central States 576
Provide Claims and Appeals Procedures 579

Manage Plans Wisely and in Employees’
Interests—Fiduciary Duties 580

Refrain from Interference or Retaliation 581
Pensions 582

Vesting and Participation 582

Types of Pension Plans 584

Hughes v. Northwestern University 590

Title VI 563
Salary History 564
Pay Secrecy Policies 564

Key Terms 565

Chapter Summary 565
Practical Advice Summary 566
Chapter Questions 568

Health Insurance 593
Health Insurance Reform 593
Maintaining Coverage: COBRA 598

Randolph v. East Baton Rouge Parish School
System 599

Retiree Health Benefits 602
Discrimination and Benefits 603

Wellness Programs 604

Key Terms 606

Chapter Summary 607
Practical Advice Summary 608
Chapter Questions 611

Chapter 13 Unions and Collective Bargaining 613

The Idea of Collective Bargaining 614

The National Labor Relations
Act (NLRA) 615

Employee Rights under the NLRA 616

NLRB v. Maine Coast Regional Health
Facilities 619

Unfair Labor Practices 629

Union Organizing and Representation
Elections 633

Union Organizing Campaigns 633

Employer Responses to Union Organizing 636
AutoNation, Inc. v. NLRB 639

Representation Election Procedures 648
Bargaining 652

Duty to Bargain in Good Faith 653
NLRB v. Whitesell Corp. 655

What Happens When Parties Cannot Reach
Agreement? 659

Labor Agreements 665



Enforcing Labor Agreements: Grievance Procedures

and Arbitration 666

Key Terms 668

Chapter 14 Occupational Safety and Health 676

The Occupational Safety and Health Act 676
How Safe Is “Safe Enough”? 677

Southern Hens, Inc. v. OSHRC 679

F & H Coatings, LLC v. Acosta 690
How Is the OSH Act Enforced? 696
Recording and Reporting Requirements 701
Mine Safety and Health Act 702

Preventing Occupational Injuries and
llinesses 704

Workers’ Compensation 707

Exclusive Remedy 709

Chapter 15 Privacy on the Job 733

Overview of Workplace Privacy Protections 734
Constitutional Protection 734

United States v. Shelton 735
Common Law Protection 740

Martin v. Mooney 742
Statutory Protection of Privacy 746

Handling Records and Employee Information 747
Personnel Records 747
Medical Information 748

Monitoring and Surveillance
of Employees 752

Video Surveillance 754

Koeppel v. Speirs 755

Contents

Chapter Summary 668
Practical Advice Summary 670
Chapter Questions 672

Arising Out of and In the Course of
Employment 711

“Arising Out of Employment” 714

Intercontinental Hotels Group. v. Utah Labor
Commission 715

Tripp v. Scott Emergency Communication
Center 720

Responding to Workplace Injuries 726

Key Terms 727

Chapter Summary 727
Practical Advice Summary 728
Chapter Questions 730

Electronic Communications 760

Ehling v. Monmouth-Ocean Hospital Service
Corp. 765

Dittman v. UPMIC 772

Investigation of Employee Conduct 776
Searches 776
Interviews and Interrogations 778
Polygraphs 781

Acting on Results of Investigations 781

Key Terms 783

Chapter Summary 783
Practical Advice Summary 785
Chapter Questions 786

XV



Contents

m Terminating Employment

Chapter 16 Terminating Individual Employees 790

Constructive Discharge 791 Public Employees 835
Employment at Will with Exceptions 794 Civil Service and Tenure Laws 836
Impermissible Grounds for Termination 795 Constitutional Protections 837
Breach of an Implied Contract 796 Moser v. Las Vegas Metropolitan Police
Reynolds v. Gentry Financial Corp. 799 Department 845
Retaliation for an Act Supporting Montana Wrongful Discharge from Employment
Public Policy 806 Act 850
Meehan v. Medical Information Technology, Performance Appraisals 852
Inc. 810 Handling Terminations 854

Whistleblower Protection Statutes 816 Key Terms 858

Chapter Summary 858

Rhinehimer v. U.S. Bancorp Invs., Inc. 818
Discriminatory Termination 828 Practical Advice Summary 860
Just Cause/Due Process 831 Chapter Questions 862

Unionized Employees 831

Chapter 17 Downsizing and Post-Termination Issues 867

Downsizing 867 Post-Termination Issues 899

The Decision to Downsize 868 Unemployment Insurance 899

Informing Employees Prior to Downsizing: Restrictive Covenants 903

The WARN Act 873 CNG Financial Corp. v. Brichler 905
Varela v. AE Liquidation, Inc. (In re AE Liquidation, Denson v. Donald J. Trump for President, Inc. 919
Inc.) 876

A Concluding Thought 924
Selecting Employees for Downsizing 884

Key Terms 925
Chapter Summary 925

Barnett v. PA Consulting Group 887

Early Retirement Incentives 895
Practical Advice Summary 926

Effects of Bankruptcy on Employee ]
Chapter Questions 928

Rights 898

Glossary 931
Case Index 947
Subject Index 956

XVi



Preface

This is a book about employment law—the set of legal requirements that
govern the workplace. A distinction is often made between “employment
law” and “labor law;” with the latter describing laws related to unions and
collective bargaining, but I will generally use the term “employment law”
to refer to both. This book has two main objectives. The first is to explain
the major employment laws and types of legal claims faced by employers.
Which things are legal matters? What does the law say about those matters?
How are cases decided? The second objective is to explain what employ-
ment law means for human resources practice. What is it that employers
should be doing to comply with the law? What is the legal reasoning behind
this practical advice?

Special Features of This Text
Unique Employment Life Cycle Approach

These dual purposes of understanding the substance of employment law and
its implications for human resources practice account for the way this book is
organized. The first three chapters provide broad overviews. The remainder
of the book traces the steps in the employment process and addresses the
particular legal issues associated with them. We start with issues that lead up
to hiring and promotion, including recruitment, interviewing, background
checks, references, and employment testing. We then turn to a range of issues
that arise when a person is on the job, including harassment, reasonable
accommodation of disability, compensation, benefits, performance appraisal,
and occupational safety and health. The last two chapters of the book deal with
issues related to the termination of employment. This structure is intended to
highlight the legal issues that managers regularly confront.

The employee life cycle approach to this text offers students the
ability to understand the employment process, from beginning to
end, while considering the legal environment and its implications
for business success. Walsh’s personnel law book provides a
solid foundation for students to successfully navigate the always
changing and rarely certain areas of personnel law within an
organization.

-Professor Sarah Sanders Smith, SPHR, Purdue University

Of all of the texts that I reviewed, this one has the most practical and
usable advice for soon-be-HR practitioners. The life cycle approach
is strong and the writing easy to read.

-Nancy K. Lahmers, JD, The Ohio State University

XVii
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Practical Focus

This book is full of advice for carrying out human resource activities in a
lawful manner. These guidelines are general principles for sound human
resources practice. They cannot be—and do not purport to be—specific
legal advice for particular situations that you might encounter. Only a
trained legal professional thoroughly familiar with the details of your case
can provide the latter.

This text offers a unique human resources perspective of employment
law that is typically not afforded attention in other comparable texts.
-Dr. Kim LaFevor, Athens State University

Interesting Features Included in Each Chapter

Clippings This feature consists of brief synopses of recent cases, events, or
studies that illustrate the issues dealt with in each chapter. The clippings
should pique your interest and begin to show how employment law relates
to real things that are happening in the world around us.

I love the Clippings features—they are well chosen and give the
students a great intro into why what we are covering is relevant to
their businesses.

-Alexis C. Knapp, Houston Baptist University

Learning Objectives The beginning of each chapter in this book includes a
succinct listing of the key “take-aways” from that chapter. Looking at these
objectives before diving into the contents of a chapter should help focus
your reading on the most central information. After reading a chapter, these
objectives can also serve as a check on the effectiveness of your reading.

The Changing Workplace This feature adds a forward-looking flavor to
the book by highlighting contemporary developments in the workplace, the
workforce, and human resource practices that have particular implications
for the law. The business world is nothing if not dynamic. Changes in the
workplace raise new legal questions and point to the types of legal disputes
that we can expect to see more of in the future.

Just the Facts This feature provides succinct statements of the facts from some
interesting court decisions. You are not told the outcomes of the cases; instead,
you are given the information needed to make your own determinations (“just
the facts”). Thinking through these cases and arriving at decisions is a great
way to test your grasp of legal concepts.

Practical Considerations Employers need to follow many rules to meet
their legal obligations to employees. But legal compliance is not entirely cut-
and-dried. Managers have many choices about how to comply with the law,
and this feature highlights some of those choices.

Elements of a Claim In any situation that gives rise to a legal dispute,
numerous facts might be considered. The facts that we deem most relevant
and the order in which we consider them go a long way toward determining



the outcome of our deliberations. When judges decide cases, they typically
rely on established frameworks that spell out a methodology for deciding
those cases. Who has the burden of proof? What must the plaintiff show?
What must the defendant show? In which order should certain facts be
considered? This feature lays out these frameworks—the “elements” of
particular legal claims. Grasping this information gives us real insight
into how cases are decided. Judges still exercise considerable discretion
and judgment in applying these frameworks, but they make the process of
arriving at decisions in legal disputes far more systematic and consistent
than it would otherwise be.

Practical Implications of the Law Each chapter in this book contains many
suggestions for carrying out human resources activities in a lawful manner.
This advice appears in bold type to make it stand out from the rest of the text.
This advice should be considered in the context of the specific legal problems
that it aims to help employers avoid. It is important to know not only what to
do but also the legal reasoning for why those things should be done.

The law is a basic determinant of human resources practice and one
that cannot be ignored. However, the law is best conceived of as providing a
“floor;” rather than a “ceiling,” for such practices. In other words, it establishes
minimum standards of acceptable treatment of employees, but often it
is sensible for employers—based on motivational, pragmatic, or ethical
considerations—to go well beyond the bare minimum legal requirements.
Thus, our purpose in understanding what the law requires is not to identify
“loopholes” that can be exploited or to advocate superficial measures that
look good on paper but fail to realize the underlying purposes (e.g., equal
employment opportunity) of the law. Instead, this book encourages you to
embrace the “spirit”—and not merely the “letter”—of the law. It invites you
to consider how to achieve these important social purposes by implementing
policies and practices that also make sense given the operational realities of
the workplace.

Practical Advice Summary For easy reference, the practical advice
sprinkled liberally throughout chapters is collected at the end of each
chapter. This summary can be used as a convenient “checklist” for legal
compliance.

Legal Cases Each chapter contains three or four substantial excerpts from
decisions in court cases. One of the things that is unusual (and admirable)
about legal decision making is that the decision makers (judges) often set
down in writing their rationales for the decisions they make in the cases that
are brought before them. This gives us the opportunity to read firsthand
accounts of legal disputes, to have the decision makers explain the relevant
rules of law, and to see how those principles were applied to the facts of
cases to arrive at decisions. I describe the law and other cases for you as well,
but there is nothing like reading cases to get a real feel for the law. Getting
comfortable with reading legal cases is a bit like learning a new language. It
will take some doing, but with diligent effort and practice, it will pay off in
terms of enhanced ability to access and understand the law.

Preface
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The words in the case excerpts are the same as those you would find if
you looked up the cases online or in print. However, to maximize readability,
I have shortened the case decisions by focusing on a brief statement of the
facts, the legal issue, and (at greatest length) the explanation of the decision
maker’s rationale. Where part of a sentence is removed, you will see three
dots (.. .). Where more than part of a sentence is removed, you will see
three stars (* * *). This marker alerts you that text that appears in the full
case decision has been removed in this book. Legal decisions are replete with
numerous footnotes and citations to previous cases that addressed similar
questions. In most instances, I have removed the citations and footnotes
from the case excerpts. Occasionally, I have included in brackets [ | a brief
explanation of a legal term.

What Is New in This Edition

This edition of Employment Law for Human Resource Practice retains the
essential structure and focus of the previous editions. Linking a thorough
understanding of principles of employment law to advice on how to conduct
human resources practice remains the central aim of this book. Consistent
with this aim, the book continues to be organized around stages in the
employment process, from the formation of an employment relationship
through the termination of that relationship. This seventh edition is the
product of a thorough revision of the previous edition, aimed at enhancing
clarity and ensuring that the material is as current as possible.

The chapter Learning Objectives mentioned above are new to this
edition. Also, for the first time with this edition, I have personally reviewed
and written the definitions of terms in the glossary. I hope that the glossary
will be a much more useful tool for readers of this book. In any event, the
“buck” now stops here for the full contents of this book, with the exception
of the index. Users of this text will also find a significant number of new case
excerpts. Indeed, nearly two-thirds of the chapter cases are new to this edition.
If, through a lapse in taste or judgment, I have eliminated one of your favorite
cases from the previous edition, chances are the case still appears somewhere
in this edition, perhaps as a new end-of-chapter question.

Insofar as COVID-19 has left an indelible mark on our lives and work-
places, and has still not fully run its course, legal issues raised by the actions
of employers and employees in response to the pandemic necessarily find
their way into multiple sections of this book. I have included this material
not for the sake of re-hashing past events or cataloging pandemic-specific
enactments (most of which are no longer in effect), but rather to highlight
the many interesting employment law questions that the pandemic has
raised. I hope that I have struck a reasonable balance between not ignoring
this momentous set of events and not obsessing over them either.

My hope is that both students who are reading this book for the first
time and instructors who have used previous editions will find it engaging
and informative.
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Significant Revisions

Here are some highlights of the revised contents of this edition.

o Chapter 1: This chapter includes two new excerpted cases, Warner v.
United Natural Foods, Inc. (employment at will) and OTO, L.L.C. v. Kho
(enforceability of arbitration agreements, procedural unconscionability).
The issue of mandatory arbitration agreements receives updated and
extended treatment, including class arbitrations.

o Chapter 2: This chapter maintains the previous edition’s focus on the
classification of workers, including “gig” workers, as employees or
independent contractors. New cases illustrate the application of the
economic realities test (Acosta v. Off Duty Police Services, Inc.) and
the ABC test (People v. Uber Technologies, Inc.). The discussion of the
employment status of graduate assistants and student-athletes has been
updated.

« Chapter 3: Three of the four cases excerpted in this chapter are new
to this edition. These new chapter cases are Robertson v. Riverstone
Communities, LLC (disparate treatment, race discrimination), Strothers
v. City of Laurel (retaliation), and Robertson v. Wisconsin Department
of Health Services (retaliation). The contrasting outcomes in these
chapter cases should help students better understand the reach and limits
of anti-discrimination laws.

o Chapter 4: Legal issues surrounding the use of social media for recruiting
are highlighted in a substantially revised Changing Workplace feature.
An interesting new case from academia, Helmuth v. Troy University
(ADA, medical inquiries) is included. There is also a new discussion of
“no-poaching” agreements between employers.

« Chapter 5: Coverage of immigration, DACA, and recent changes in the
enforcement of immigration laws is expanded and updated. There are three
new cases excerpted in this chapter including Doe v. Yum! Brands, Inc.
(negligent hiring, respondeat superior) and Moraes v. White (defamation).

o Chapter 6: Two new excerpted cases appear in this chapter: EEOC
v. McLeod Health, Inc. (medical exams of current employees, direct
threat standard) and United States EEOC v. Stan Koch & Sons Trucking
(disparate impact of a physical abilities test). There is an entirely new
Changing Workplace feature on workplace COVID testing and inquiries
into the vaccination status of employees.

« Chapter 7: This chapter includes a new discussion of hair style
discrimination and an entirely new Changing Workplace feature on
the use of artificial intelligence (AI) in hiring.

« Chapter 8: There are two new chapter cases: Parker v. Reema
Consulting Services (hostile environment claim based on circulation of
a false rumor that the plaintiff slept with the boss to get a promotion)
and Wyatt v. Nissan North America, Inc. (affirmative defense, retal-
iation). The use of nondisclosure agreements (NDAs) in harassment
cases is discussed.

XXi
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o Chapter 9: Three new chapter cases appear in this edition: Hostettler

v. College of Wooster (essential functions, “qualified individual with

a disability”), Fisher v. Nissan North America, Inc. (reasonable
accommodation), and Bilinsky v. American Airlines (remote work

as a reasonable accommodation). There is an entirely new Changing
Workplace feature on the reasonable accommodation of both disability
and religion in the COVID-19 workplace. Material on the “ministerial
exception” to anti-discrimination laws is update.

Chapter 10: Three new case excerpts appear in this chapter, including
Ramiji v. Hospital Housekeeping Systems, L.L.C. (overlap between the
FMLA and workers’ compensation), Durham v. Rural Metro Corp.
(light-duty “accommodation” under the PDA), and Bostock v. Clayton
County (discrimination based on sexual orientation and gender identity
under Title VII). The discussion of discrimination based on sexual
orientation and gender identity is substantially revised.

Chapter 11: There are two new chapter cases: Peterson v. Nelnet
Diversified Solutions, LLC (FLSA, compensable time) and Hobbs v.
Evo, Inc. (white-collar FLSA exemptions, duties test for “highly compen-
sated employees”). A new Clippings feature update the story of the U.S.
women’s soccer team’s quest for pay equity.

Chapter 12: Two of the three new chapter cases are Garner v. Central
States (ERISA, abuse of discretion in the administration of a health
plan) and Hughes v. Northwestern University (fiduciary duty to 401(k)
plan participants). There are new Clippings features on medical debt
in the United States and the problem of “surprise medical bills” The
discussion of the financial status of multi-employer pension plans is
update.

Chapter 13: New to this edition is NLRB v. Maine Coast Regional Health
Facilities (concerted activity). There is an entirely new Changing Workplace
feature on the upsurge of union organizing and labor activism, focusing on
developments at Starbucks, Amazon.com, and Google. The discussion of
agency fees for public employees is revised in light of the Supreme Courts
ruling in Janus v. AFSCME Council 31.

Chapter 14: Four excerpted cases are new to this edition: Southern Hens,
Inc. v. OSHRC (violation of OSHA safety standards), Fé~H Coatings, LLC
v. Acosta (general duty clause), Intercontinental Hotels Group v. Utah
Labor Commission (workers’ compensation, “arise out of and in the course
of employment”), and Tripp v. Scott Emergency Communication Center
(workers’ compensation for PTSD). There is an entirely new Changing
Workplace feature on heat exposure as a growing workplace hazard. There
is also a new discussion of OSHA emergency temporary standards in light
of the Supreme Court’s ruling that OSHA does not have the authority to
impose a broad workplace COVID-19 vaccination requirement.

Chapter 15: Three new cases are excerpted, including United States v.
Shelton (reasonable expectation of privacy under the 4th Amendment),
Martin v. Mooney (public disclosure of private facts), and Dittman v.
UPMC (liability for failing to safeguard employee data). The Changing



Workplace feature on electronic monitoring of remote and mobile
employees is substantially up-dated.

o Chapter 16: Two new chapter cases are Meehan v. Medical Information
Technology, Inc. (public policy exception to employment at will, exercising
a statutory right) and Moser v. Las Vegas Metropolitan Police Department
(1st Amendment speech case involving a social media post by a police
department sniper).

 Chapter 17: Two new chapter cases are CNG Financial Corp. v.
Brichler (enforceability of a non-compete, trade secrets) and Denson
v. Donald J. Trump for President, Inc. (enforceability of a broad
nondisclosure and nondisparagement agreement). The discussion
within the chapter of noncompetition agreements and nondisclosure
agreements is expanded.

Supplements

Additional instructor resources for this product are available online.
Instructor assets include an Instructor’s Manual, PowerPoint® slides, and a
test bank powered by Cognero®. Sign up or sign in at www.cengage.com. to
search for and access this product and its online resources.

Note to the Instructor

Since I have been touting the contents of this book, it seems only fair to
acknowledge material that is largely omitted. Beyond a glancing blow struck
in Chapter 1, this book provides relatively little information about such
matters as the legislative process, courtroom procedures, and the historical
development of employment laws. These are all worthwhile topics, but they
are not emphasized in this book because its focus is the current substance
of employment law and the implications for human resources practice.
The treatment of labor law in this book does not reach a number of the more
specialized issues in this area, but I do attempt to show how labor law continues
to be relevant to both unionized and nonunion workplaces. Additionally,
while cross-national comparisons can enhance our understanding of U.S. law,
a comparative perspective is beyond the scope of this book.
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Overview of
Employment Law

This first chapter presents a big picture of the body of law that we will
apply to particular human resources practices throughout this book.
This chapter contains an overview of employment laws, the rights they
confer on employees, and the processes involved in enforcing these laws.
Special attention is given to the use of alternatives to litigation to resolve
employment disputes.

Learning Objectives

After reading this chapter, you should be able to:

* Have a broad grasp of the various sources of employment law and the rights
these laws confer upon employees.

* Recognize some key contextual factors affecting whether and how employment
laws apply to particular cases.

e Gain an appreciation for the complexities of enforcing employees’ rights and
some typical features of enforcement processes.

¢ Understand that arbitration agreements are now widely used by employers
to keep cases out of court, but that these agreements are not always
enforceable.

Heard at the Staff Meeting

Congratulations on your new job as human resources manager! You pour
a cup of coffee and settle into your seat to hear the following reports from
staff members:

“Now that vaccines for COVID-19 are readily available, we are insisting
that all employees must be vaccinated. Any employee who does not
comply will be terminated. No exceptions!”

“In the interest of security, we now have a firm that checks the
backgrounds of our job candidates. Anyone with an arrest or conviction is
immediately dropped from consideration for employment.”

“Some of our employees have taken to demonstrating outside of
our offices during their lunchbreaks to protest what they see as our
insufficient commitment to diversity and inclusion. It makes us look bad.
The protesters should be informed that their lack of loyalty makes them
ineligible for promotion.”



“Make sure that all of our employees and new hires sign Non-Disclosure
Agreements (NDAs). Let our employees know that we intend to vigorously
enforce these agreements against any employees who divulge internal
company information to government agencies, the press, or any other

party”

You get up to get another—large—cup of coffee and feel fortunate that
you were paying attention during that employment law class you took.

Which legal issues emerged during this staff meeting? What should this
company be doing differently to better comply with the law? Although you
might not encounter this many legal problems in one sitting, employment
law pervades virtually every aspect of human resources practice, and
managers regularly confront employment law questions.

U.S. Employment Law Is a Fragmented
Work in Progress

“Just tell me what the law is, and I'll follow it.” Were matters only that
simple! No single set of employment laws covers all workers in the United
States. Instead, the employment law system is a patchwork of federal, state,
and local laws. Whether and how laws apply also depend on such things as
whether the employees work for the government or in the private sector,
whether they have union representation, and the size of their employer.
Our principal focus will be on federal laws because these reach most widely
across U.S. workplaces and often serve as models for state and local laws.
However, we will also mention significant variations in the employment
laws of different states.

There is another problem with the idea of just learning the legal rules
and adhering to them. Employment law is dynamic. New law is created
and old law is reinterpreted continuously. Changing workplace practices
also pose new legal questions. At any point in time, there are “well-settled”
legal questions on which there is consensus, other matters that are only
partially settled (perhaps because only a few cases have arisen or because
courts have issued conflicting decisions), and still other questions that
have yet to be considered by the courts and other legal decision makers.
Attaining a solid grasp of employment law principles will allow you to
make informed judgments in most situations. You must be prepared to
tolerate some ambiguity and keep learning, however, as the law of the
workplace continues to develop.

Sources of Employment Law

What comes to mind when you think of the law? Judges deciding court
cases? Congress legislating? The Constitution? All of these are parts of the
law in general and employment law in particular. Legal rules governing
the workplace are found in the U.S. Constitution and state constitutions,

Sources of Employment Law
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statutes enacted by legislatures, executive orders issued by presidents and
governors, regulations created by administrative agencies, and judicially
authored common law.

Constitutions

Constitutions are the most basic source of law. Constitutions address the
relationships between different levels of government (e.g., states and the
federal government) and between governments and their citizens. A legal
claim based on a constitution must generally assert a violation of someone’s
constitutional rights by the government (in legal parlance, the element of
“state action” must be present). In practical terms, this means that usually
only employees of government agencies—and not employees of private
corporations—can look to the U.S. Constitution or state constitutions
for protection in the workplace. Constitutional protections available
to government employees include speech rights, freedom of religion,
protection from unreasonable search and seizure, equal protection under
the law, and due process rights.

Statutes

In our system of government, voters elect representatives to legislative
bodies such as the U.S. Congress. These bodies enact laws, or statutes,
many of which affect the workplace. Among the many important statutes
with implications for human resources practice are Title VII of the Civil
Rights Act, the National Labor Relations Act, the Equal Pay Act, the
Americans with Disabilities Act, the Family and Medical Leave Act, and the
Employee Retirement Income Security Act.

Executive Orders

The executive branch of government has the power to issue executive
orders that affect the employment practices of government agencies
and companies that have contracts to provide goods and services to the
government. Executive orders function much like statutes, although they
reach fewer workplaces and can be overridden by the legislative branch. One
important example of an executive order affecting employment is Executive
Order (E.O.) 11246, which establishes affirmative action requirements for
companies that do business with the federal government.

Regulations, Guidelines, and Administrative
Decisions

When Congress enacts a statute, it often creates an agency, or authorizes an
existing one, to administer and enforce that law. Legislators do not have the
expertise (and sometimes do not have the political will) to fill in all the details
necessary to put statutes into practice. For example, Congress mandated in the
Occupational Safety and Health Act that employers provide safe workplaces
but largely left it to the Occupational Safety and Health Administration
(OSHA) to give content to that broad principle by creating safety standards
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governing particular workplace hazards. Formal regulations are put in place
only after an elaborate set of requirements for public comment and review
has been followed. Regulations are entitled to considerable deference from
the courts (generally, they will be upheld when challenged), provided that the
regulations are viewed as reasonable interpretations of the statutes on which
they are based.! Agencies also contribute to the law through their decisions
in individual cases that are brought before them and the guidance that they
provide in complying with laws.

Common Law

Courts are sometimes asked to resolve disputes over matters that have
not been objects of legislation or regulation. Over time, courts have
recognized common law claims to enforce private agreements and to
remedy certain types of harm. Common law is defined by state courts,
but broad similarities exist across states. One branch of common law is
the traditional role of the courts in interpreting and enforcing contracts.
The other branch is recognition of various tort claims to compensate
persons who have been harmed. Tort claims relevant to employment
law include negligence, defamation, invasion of privacy, infliction of
emotional distress, and wrongful discharge in violation of public policy.

Substantive Rights under
Employment Laws

Employment laws confer rights on employees and impose corresponding
responsibilities on employers. Paradoxically, the starting point for
understanding employee rights is a legal doctrine holding that employees
do not have any right to be employed or to retain their employment. This
doctrine, known as employment at will, holds that in the absence
of a contract promising employment for a specified duration, the
employment relationship can be severed at any time and for any reason
not specifically prohibited by law. Statutory and other rights conferred
on employees have significantly blunted the force of employment at will.
Nevertheless, in the absence of any clear right that employees can assert
not to be terminated, employment at will is the default rule that permits
employers to terminate employment without needing to have “good”
reasons for doing so.

Broadly speaking, employees have the following rights under
employment laws.

Nondiscrimination and Equal Employment
Opportunity
A central part of employment law is the set of protections for employees

against discrimination based on their race, sex, age, and other grounds.
Title VII of the Civil Rights Act of 1964, the Age Discrimination in

'Chevron U.S.A., Inc. v. National Resources Defense Council, 467 U.S. 837 (1984); but see, West Virginia v. EPA, 142 S. Ct. 2587 (2022).
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Employment Act, the Equal Pay Act, and the Americans with Dis-
abilities Act are examples of federal laws that prohibit discrimination
in employment and express the societal value of equal employment
opportunity.

Freedom to Engage in Concerted Activity and
Collective Bargaining

Another approach to protecting workers is to provide them with
greater leverage in dealing with their employers and negotiating
contractual standards of fair treatment. Labor laws exist to protect
the rights of employees to join together to form labor unions and
attempt to improve their terms and conditions of employment through
collective bargaining with their employers. Important federal labor laws
include the National Labor Relations Act, the Railway Labor Act, and
the Civil Service Reform Act (covering collective bargaining by federal
government employees).

Terms and Conditions of Employment That Meet
Minimum Standards

Some employment laws protect workers in a more direct fashion by
specifying minimum standards of pay, safety, and other aspects of
employment. Federal laws exemplifying this approach include the Fair
Labor Standards Act (minimum wage and overtime pay requirements), the
Occupational Safety and Health Act (workplace safety standards), and the
Family and Medical Leave Act (leave policy requirements).

Protection of Fundamental Rights

Some legal challenges to employer practices are based on broader civil
liberties and rights. For example, a variety of privacy-related protections
exist, including privacy torts, the Electronic Communications Privacy
Act, the Employee Polygraph Protection Act, and the Fair Credit
Reporting Act.

Compensation for Certain Types of Harm

Employees can take legal action to recover damages when, for example,
they are the victims of employer negligence, are defamed, or have emotional
distress inflicted upon them; their employment contract is breached; or they
are wrongfully discharged.

In the Warner v. United Natural Foods, Inc. case that follows, a
terminated employee sued his former employer. Although one might
sympathize with the employee under the facts of this case, it is apparent
from this decision that employment at will still presents a large hurdle for
terminated employees.
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Warner v. United Natural Foods, Inc., _

513 F. Supp 3d 477 (M.D. Pa., January 13, 2021).

Opinion by Chief U.S. District Judge John E. Jones III:

Defendant United Natural Foods, Inc. (“UNFI”), a Rhode
Island corporation, maintains a wholesale food distribution
operation in York, PA. On December 16, 2019, UNFI hired
Plaintiff Dennis Warner as a loader at that York location.

In the months immediately thereafter, the COVID-19
pandemic hit the Commonwealth of Pennsylvania. On March
6, 2020, Governor Wolf declared a state of emergency ... .
On March 19, Governor Wolf issued an executive order
prohibiting all non-life sustaining businesses from operating.
For those essential businesses permitted to remain open,
compliance with certain mitigation efforts, such as social
distancing protocols, was mandated. Because Defendant
UNFI is a wholesale food distributer, it qualified as an
“essential” business and was permitted to remain in
operation subject to those mitigation standards.

The March 19 order also directed the Secretary of
Health to identify further disease mitigation efforts. On
April 15, 2020, the Secretary of Health ordered essential
businesses to implement certain social distancing, miti-
gation, and cleaning protocols to help contain the spread
of the COVID-19. The Secretary of Health also instructed
that employees of essential businesses who develop
COVID-19 symptoms “should notify their superior and
stay home.” Soon after, the Department of Health created
an online COVID-19 complaint form for business patrons
and employees to report any relevant issues or concerns
(such as lack of social distancing, employees coming to
work sick, or employers not providing employees with
enough personal protective equipment) directly to state
public health officials. In the weeks preceding the March
19 and April 15 orders from, respectively, the Governor and
the Secretary of Health, Plaintiff “noticed that Defendant
was not implementing social distancing and COVID-19
mitigation measures,” as required.

In early May, Plaintiff began experiencing COVID-19
symptoms. He visited his doctor, who advised him to
self-quarantine pending the result of a COVID-19 test.
Plaintiff then notified two supervisors at work of his
situation; Plaintiff was “directed” by those supervisors to
self-quarantine and not report to work until he received the
test result.

In the meantime, Plaintiff proceeded to report Defen-
dant to the Department of Health, using the department’s
online COVID-19 complaint form, for what he perceived
to be violations of the Secretary of Health’s April 15
order. These alleged violations included “not adequately
sanitizing the York County facility, [] not enforcing social
distancing amongst its employees, and [] not notifying its
employees when they came in contact with a coworker
who had contracted COVID-19.” In his complaint, Plaintiff
identified himself as an employee of UNFI. Plaintiff avers,
upon information and belief, that a state official then
contacted Defendant regarding his complaint.

On or around May 20, 2020, UNFI's Director of Human
Resources, Lori Leedy, reached out to Plaintiff Warner.
Ms. Leedy asked, allegedly “[i]n a hostile manner,” why
Plaintiff believed UNFI had not been adequately sanitizing
the facility. Ms. Leedy also explained to Plaintiff that
UNFI could not notify employees about other employees
who contracted COVID-19 due to certain confidentiality
concerns.

The next day, Plaintiff received a negative result from
his COVID-19 test. On his next scheduled workday, May
27, Plaintiff returned to the York facility. While attempting
to hand Ms. Leedy paperwork that confirmed his negative
test result, Ms. Leedy told Plaintiff that he should not
bother because he was soon going to be terminated. When
Plaintiff asked for clarification, he was allegedly ignored
and escorted off the premises.

*** Plaintiff sets forth two theories in support of his
wrongful termination claim: first, that he was wrongfully
terminated in retaliation for his complaint to the Department
of Health; alternatively, that he was wrongfully terminated
because he missed work pending the result of his COVID-19
testin accordance with the March 19 and April 15 executive
orders recommending that employees stay home if
symptomatic. ***

Discussion

Employment in Pennsylvania is typically at-will. “[T]he
presumption of all non-contractual employment relations
is that it is at-will and ... this presumption is an extremely
strong one.” “In the context of an employment-at-will
relationship, Pennsylvania courts have long recognized
that an employer may terminate an employee for any

(continued)
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(continued)

reason absent a contractual or statutory provision to

the contrary.” There is one exception to this general

rule: when a termination violates a “clear mandate of
public policy.” *** [However,] [tlhe Supreme Court of
Pennsylvania has instructed that a court should utilize the
public policy exception “[o]nly in the clearest of cases.”

What constitutes “public policy” in the Commonwealth
is determined by reference to judicial decisions of
Pennsylvania courts, the Pennsylvania constitution, and
statutes promulgated by the Pennsylvania legislature. An
employee’s subjective belief that his termination violated
public policy is not sufficient: “[A]bsent a violation of
law, it is difficult for an at-will employee seeking recov-
ery for wrongful discharge to point to a common law,
legislative, or constitutional principle from which a clear
public policy [mandate] could be inferred.” Accordingly,
“Pennsylvania courts have recognized the public policy
exception where the employer: (1) compels the employee
to engage in criminal activity; (2) prevents the employee
from complying with a duty imposed by statute; or (3) dis-
charges the employee when a statute expressly prohibits
such termination.” ***

[WI]e are skeptical that Plaintiff has alleged an articulable
and recognizable public policy that can premise a wrongful
termination claim under either theory. This is not to say
that we condone Defendant’s alleged conduct. Indeed, we
are considerably troubled by Plaintiff's allegations. But the
Supreme Court of Pennsylvania has instructed courts to
ascertain whether an employer’s conduct implicates public
policy by reference to the state constitution, Pennsylvania
judicial precedent, and statutes promulgated by the
Pennsylvania legislature. We see no clear pronouncement
of public policy regarding an employer’s responsibilities
during the COVID-19 crisis in any of those sources that can
sustain Plaintiff's theories.

Further, we have not identified any case to support the
proposition that an executive order alone can articulate the
Commonwealth’s public policy. And this makes sense—an
executive order, especially one enacted under the Emergency
Code to respond to a crisis, is usually temporary, and does not
undergo the same rigorous enactment process as a statute or
administrative regulation.

We are sympathetic to Plaintiff's argument that Defendant’s
conduct potentially undermined the Commonwealth’s ability
to mitigate the spread of COVID-19. Itis also true that the
Governor’'s and Secretary of Health's powers to mandate
certain pandemic mitigation standards do derive from statute,
namely the Emergency Code. But ... we must heed the
instructions of the Pennsylvania Supreme Court: the public
policy exception should only apply in “the most limited of
circumstances where the termination implicates a clear
mandate of public policy in this Commonwealth.” We are
hesitant to pronounce that an employment decision potentially
inconsistent with an executive branch’s COVID-19 mitigation
efforts clearly violates public policy where there is no
affirmative indication that the legislature would agree. ***

Plaintiff has not convincingly shown us any “well-defined,
universal public sentiment” that Defendant violated. Again, to
reiterate, we do not excuse Defendant’s alleged conduct. But
public policy of the Commonwealth of Pennsylvania cannot be
based on the whims of an individual judge or the allegations
of an aggrieved employee. Because Plaintiff has not identified
any clear pronouncement of public policy that Defendant
allegedly violated, Plaintiff cannot state a claim for wrongful
termination in violation of public policy.

But even if we found that clearly-established public pol-
icy was implicated—that is, if we were inclined to let this
case proceed given the obvious public health concerns
inherent in dismissing an employee who reports (presum-
ably in good faith) violations of the executive branch’s
COVID-19 mitigation efforts—we would still be compelled
to dismiss this case ... . As we have stated, application
of the public policy exception has been largely limited
to circumstances where an employer: “(1) compels the
employee to engage in criminal activity; (2) prevents the
employee from complying with a duty imposed by statute;
or (3) discharges the employee when a statute expressly
prohibits such termination.” Plaintiff has failed to plausibly
allege that any of these three circumstances are present
here, under either of his two theories of liability.

For the first theory—that he was wrongfully terminated
based on his complaint to the Department of Health—
Plaintiff was not under any affirmative or statutory duty
to report alleged violations of the executive branch’s

(continued)
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COVID-19 mitigation orders. Plaintiff's argument that

one need not be under any affirmative duty to make a
report does not withstand scrutiny. Pennsylvania state
and federal courts have consistently dismissed wrongful
termination claims premised on retaliation theories where
the plaintiff had no duty to make the report he or she was
allegedly fired for submitting. ***

Plaintiff's second, alternative theory also fails. To
reiterate, Plaintiff claims he was fired because he
stayed home from work while he awaited the results of
his COVID-19 test. He avers that because the Secretary
of Health's April 15 order instructed that symptomatic
employees “should notify their supervisor and stay
home,” and because violations of the Pennsylvania
Disease Prevention and Control Law could potentially
yield a fine or jail sentence, Defendant essentially
terminated him for refusing to commit a crime. There
are several problems with this theory, however.

First, it is far from certain that Plaintiff would have
suffered criminal penalties if he worked instead of
self-quarantining pending his COVID-19 test result. The
April 15 order Plaintiff references merely encouraged
employees to stay home if they were symptomatic, as
indicated by the word “should.” The order does not
threaten any enforcement against individual employees.
Second, while one who violates the Disease Prevention
and Control Law faces certain criminal penalties, one
who ignored the Secretary of Health’s recommendation
likely would not be in violation of “any provisions of [the
Disease Prevention and Control] act or any regulations.”
The generalized instruction to stay home from work is
not enshrined in any provision of the Disease Preven-
tion and Control Law or in any Department of Health
regulation, and Plaintiff was not individually ordered to
self-isolate or quarantine pursuant to the Department

of Health's codified authority. Third, and perhaps most
fatally, Plaintiff's theory is simply implausible. Plaintiff
avers in his Amended Complaint that he notified his
supervisors that he had COVID-19 symptoms and that he
had taken a COVID-19 test; following this conversation,
those supervisors “directed” him “to self-quarantine
pending the results of [the] COVID-19 test.” In the next
paragraph, Plaintiff again clearly states that he stayed
home from work “[a]s directed by ... Defendant[.]".

In other words, Plaintiff pleads that he quarantined
while waiting for test results at the direction of his
supervisors. It is implausible that Defendant instructed
him to stay home from work while he waited for his test
results, and then fired him because he stayed home
from work while waiting for his test results. We cannot
sustain a claim pled in this manner. Because neither of
Plaintiff's theories of liability are plausibly alleged, we
will grant the Motion and dismiss this case.

Conclusion

For the foregoing reasons, we shall grant Defendant’s
Motion to Dismiss. ***

Case Questions
1. What was the legal issue in this case? What did the
court decide?
2. What arguments and evidence support the plaintiff's
(Warner) claim that he was wrongfully terminated?
3. Why does the court, despite expressing sympathy for
the plaintiff, rule for the defendant employer?
. Do you agree with the decision in this case? Why or
why not?
5. What, if any, implications does this decision hold for the
efforts of public health officials to deal with the COVID-19
pandemic?

=

The foregoing excerpt from Warner v. United Natural Foods, Inc.,

is the first of a number of employment law cases that you will have the
opportunity to read in this text. The words are those of the judge who wrote
the decision. You would find the same words if you looked up the case—
which you can easily do by using an online legal database and searching for
either the names of the parties or the citation that appears below the names
of the parties. The only difference is that we have shortened the case by
selecting only the most essential details and by removing internal citations





